Tips for Filing and Framing Complaints

Before you file a complaint: Things to Know

· Keep in mind that filing a human rights complaint initiates a legal process. Have you looked at other options that may resolve your situation? Quite often internal complaints processes are capable of resolving situations.

· The BC Human Rights Tribunal is the statutory agency responsible for resolving human rights complaints that fall under B.C’s human rights legislation.

· The Tribunal’s process and procedures are similar to a court, but somewhat less formal. All proceedings are public in nature and all decisions are published.

· You are required to use Tribunal forms for filing complaints and you are expected to comply with all Tribunal procedures.

· Formal complaints of discrimination must be filed within 6 months of the incident. A special provision does exist which allows you to argue that your complaint should be accepted outside this timeframe because it’s in the public interest.

· All Tribunal complaint forms, information sheets and guides are available on the Tribunal’s website or can be mailed out upon request. Forms, guides and information sheets are also available at all local government agent offices across the province and these offices can also assist you in filing the appropriate forms.

· You can have a lawyer or agent represent you, or you can represent yourself.

· There is a publicly funded human rights legal clinic that can provide assistance, advice and representation to you through the formal Tribunal process. Clinic services are free and available province wide.

· If you are thinking of filing a human rights complaint, or have already done so, call the clinic as soon as possible. We can assist you from the beginning to the end of the process and we can also provide support and suggestions to you.

· Once filed, the Tribunal can dismiss a complaint for a variety of reasons. You will be given an opportunity to respond to a dismissal application and the Tribunal will inform you in writing of their decision. Again, the clinic can help you understand and respond to such an application.

· Mediation and other early settlement options are encouraged by the Tribunal but are NOT mandatory. Talk to clinic staff about your options.

· If mediation or settlement does not resolve your complaint, it will move towards a public hearing process.

· You can withdraw your complaint from the Tribunal at any time.

· You and your witnesses are protected by law from retaliation once you have made a human rights complaint. Your employer cannot fire or suspend you, your landlord cannot evict you, or a taxi company cannot refuse to provide you service. If they do, you can file a separate human rights complaint.

When an Incident Occurs - Prepare and Keep a Detailed Record

Whether you choose an informal or a formal approach to resolve a situation, it’s important to keep track of what happened. If you file a human rights complaint, you’ll have to tell your story to others and you may have to disclose any evidence you may have. Disclosure means telling the other participants about your case, giving them the documents that relate to the complaint, and telling them about the evidence (documents, things, witnesses) that you intend to use at the hearing.

Try to write down everything that happened such as:

· The date(s) of the incident(s).

· The place where the incident(s) occurred.

· The name, address, and other details of the person, or place that discriminated against you.

· A description of the incident(s).

· How you felt about the incident both when it happened, and after it happened, were you humiliated, embarrassed, hurt, shocked, angry, left feeling unsafe or unwanted, afraid for your safety, etc. These descriptors are important and highly relevant in establishing an infringement on your dignitorial rights under human rights law.

Did anyone witness the incident? Have others been treated in the same discriminatory manner? If so, make a record of this information. Ask for written statements from these people and include names, addresses and phone numbers.

If you’ve contacted others for help (such as a support group, a local advocacy organization, the clinic) keep a written record of whom you called, what was said, and what if any action was taken.

Remember, it’s always easier to gather information at the time the problem is happening rather than later on. If your complaint is not dealt with immediately, continue to keep detailed written records until it’s  resolved and try to keep track of possible witnesses for future use.

Before Filing - The Legal Framework

Purpose of legislation:

The purpose of human rights legislation in regards to those with disabilities is to provide a right to be free from discrimination in public areas of our lives including: services, goods and facilities, housings, employment. For persons with disabilities, the right to be free from discrimination is associated with a right to be accommodated short of undue hardship. A failure to accommodate may be considered to constitute discrimination on the basis of disability.

When we see discrimination, the onus shifts to the employer or service provider to provide an accommodation that will level the playing field for those with disabilities. For example, where a barrier exists, or a policy or practice has adverse consequences on an individual in a protected group, the law says that the service provider should reasonably accommodate that individual’s difference provided they can do so, without incurring undue hardship, or without sacrificing a bona fide or good faith requirement of that job or service. As a process, accommodation seeks to resolve conflicts by balancing the rights and interests of a diverse society.

Application of the Human Rights Test:

Courts and Tribunals have determined ’tests’ by which we balance or resolve conflicts. The human rights test is:

Reasonable Accommodation versus Bona Fide and Reasonable Justification

Reasonable Accommodation has come to be known as ’the duty to accommodate to the point of undue hardship. Undue hardship is a threshold and once met, a service- providers or an employers obligations to accommodate may be discharged.

Having said that the threshold is high and factors that are used to determine the undue hardship threshold include: Financial Costs - must be shown to be excessive; health and safety risks - who bears the risk and how great is it; size and flexibility of the employer or service provider generally, the larger the operation and its workforce, the smaller the effect an individual accommodation will have. Conversely, the smaller an operation and its workforce, the larger the impact an individual accommodation may have. However, both large and small operations are expected to assume more than minor inconvenience, when assessing solutions.

BFOR’s as a defense

In certain circumstances, human rights law recognizes limits on providing equality in the workplace and in the provision of services. The framework for establishing these limits are set out in the legislation and are commonly referred to as a ’BFOR defense’. The term ”BFOR”stands for ’bona fide occupational requirement’ and is often used interchangeably with the terms ’bona fide and reasonable justification’ or a ’bona fide occupational qualification.

Where a legitimate reason exists - and it is impossible to alter or to accommodate a specific request without incurring undue hardship - an otherwise discriminatory standard, policy, practice, or rule may be allowed to stand.

The Supreme Court of Canada has established a 3-stage analysis for determining whether a standard is bona fide:

In order to establish the justification, the service provider must prove that:

1) it adopted the standard for a purpose or goal that is rationally connected to the function being performed; ( a standard could be the design of a walkway or the practice of informing dispatch of the fact that you are traveling with a guide dog).

2) it adopted the standard in good faith, in the belief that it is necessary to the fulfillment of the purpose or goal; and

3) the standard is reasonably necessary to accomplish its purpose or goals, in the sense that the service provider cannot accommodate those affected by the standard without incurring undue hardship.

Framing your Complaint - Focus before Writing

To establish a successful human rights complaint, you must be able to answer ”yes” to all three of the following questions:

· Do you see adverse differential treatment?

Is the person being singled out and treated differently than everyone else? Is helor she being denied a service or equal treatment (access to a service in a dignified way? Is the denial of service causing the person harm? There must be some form of adverse effect on the complainant to find discrimination.

· Is the differential treatment happening in the public arena of employment, public services or housing?

Human rights legislation only governs discriminatory conduct that is public in nature. However, “public services” has a broad scope and includes services offered by. hotels, registered B&B’s, comer stores, taxi companies, movie theatres., etc.

· Is the discrimination happening because of a group characteristic or a protected ground?

We can’t do anything to change the group that we happen to be in. This includes our gender, our race, our place of origin our disability, etc. So if we are treated adversely and differently for reasons related to our group membership, we are experiencing discrimination. There must be a causal connection though. You can’t argue that you are blind and a cab drove by you, you have to be able to establish that the cab drove by you because you’re blind.

The grounds of protection in British Columbia are: race, colour, ancestry, place of origin, political belief, religion, marital status, family status, physical or mental disability, sex, age and criminal conviction where the offense is not related to the employment.

Framing the human rights complaint.

Framing a human rights complaint is often the most difficult part of the process. Keep a written record and try to solicit signed statements from any witnesses, as soon as an incident occurs.

· You can help narrow the scope of your complaint by focusing on the above three questions.

· The simplest way to frame allegations is in numbered, chronological order, making sure the last incident is not more than six months old.

· A human rights complaint can be filed against either or both the organization and any individuals alleged to have acted in a discriminatory matter. In some cases, a union can also be named as a respondent. This means, for example, that the complaint can be against:

· The company that a person works for and individual co-workers or managers who allegedly harassed the person making the complaint,

· The business and the individual person who allegedly denied a person service.

Whoever the complaint is against, whether it is a corporate / business entity or an individual person, provide as much information as possible to ensure they are correctly identified.

· If you are alleging different people were responsible for different acts or types of discrimination, try and specify who is responsible for each act / incident.

· If part of your complaint relates to an inappropriate response on the part of a person in authority (eg. failure of a service provider to take a complaint of discrimination seriously) include details of that response.

· Specify where the alleged discrimination or harassment took place. If different incidents occurred in different places include details.

· Make sure you make the causal link between the act and the protected ground (eg why do you believe your disability was a reason that you were treated unfairly, or why do you believe a policy disadvantages you because of your disability).

Where particular types of discrimination are being alleged, make sure the ’basic’details are included, specifically:

· If you are alleging disability discrimination state what that disability is.

Resources to Assist in Representing a Victim of Discrimination

Enforcement - Filing a Complaint:

British Columbia Human Rights Tribunal

Suite 1170 - 605 Robson Street

Vancouver, B.C. V6B 5J3

Telephone: 604-775-2000

Toll-free: 1-888-440-8844

TTY: 604-775-2021

Fax: 604-775-2020

Website - www.bchrt.gov.bc.ca
Canadian Human Right Commission

#420 - 757 West Hastings Street

Vancouver, BC V6C 1A1

Telephone Vancouver: 604-666-2251

Telephone Outside Vancouver: 1-800-999-6899

TTY: 604-666-3071

Toll-free TTY: 1-888-643-3304

Website - www.chrc-ccdp.ca

Assistance and Representation with a human rights complaint:

Provincial Human Rights Clinic

c/o B. C. Human Rights Coalition

#1202 - 510 West Hastings Street

Vancouver, B.C. V6B 1 L8

Telephone Vancouver: 604-689-8474

Toll free: 1-877-689-8474

Fax: 604 689-7511

Website - www.bchrcoalition.org
This clinic service is jointly operated by the Coalition and the Community Legal Assistance Society. To initiate services, call the Coalition.

